
                                                                               Modification P00001



                                                                                                             Contract Number DAAB15-99-D-0001

                                                                                                              RFP # DAAB07-98-R-V003

                                                                                                              PART C





PART C – CONTRACT CLAUSES
C.1  FAR 52.252-2 CLAUSES INCORPORATED BY REFERENCE (JUN 1988).   This contract incorporates the following FAR clauses by reference, with the same force and effect as if they were given in full text.  Upon request, the Contracting Officer will make their full text available.  (End of Clause).  The following clauses are applicable to all portions of the contract:










      
FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE

52.211-15
DEFENSE PRIORITY AND ALLOCATION


11.604(b)



REQUIREMENTS (SEP 1990)

52.204-2
SECURITY REQUIREMENTS (AUG 1996)


4.404(a)

52.209-6
PROTECTING THE GOVERNMENT’S INTEREST 

9.409(b)



WHEN SUBCONTRACTING WITH CONTRACTORS 



DEBARRED, SUSPENDED, OR PROPOSED FOR 



DEBARMENT (JUL 1995)

52.216-18
ORDERING (OCT 1995)




16.506(a)



(date of award through 60 months following date of award,

                           with extension of term in the event of protest in order to

                           allow for a full 60 month ordering period) 



The ordering period under this contract continues for 60 months



Following 5 February 1999 and ends on 4 February 2004 at 2400 hours.



(Revised by P00001)
Notwithstanding the ordering limits above, lease purchase 



options may be ordered at any point through the term of the lease
52.216-19
ORDER LIMITATIONS (OCT 1995)



16.506(b)



(a)                   $500



(b) (1)   $3,000,000



(b) (2) $25,000,000



(b) (3)          7 days



(d)                7 days

52.216-22
INDEFINITE QUANTITY (OCT 1995)



16.506(e)



(d) Equipment and Services – 90 days after expiration of contract



 term



(d) Leasing – orders for leasing can be placed up to the last

day of the contract and may last for 36 months after expiration of 



contract term


52.217-9
OPTION TO EXTEND THE TERM OF THE 


17.208(g)



CONTRACT (MAR 1989)



(a)...15 days...





(c)... 60months 










           FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE

52.219-16
LIQUIDATED DAMAGES—SUBCONTRACTING 

19.708(b)(2)



PLAN (OCT 1995)

52.222-1
NOTICE TO THE GOVERNMENT OF LABOR 

22.103-5(a)


DISPUTES (FEB 1997)

52.222-48
EXEMPTION FROM APPLICATION OF SERVICE 

22.1006(e)(1)



CONTRACT PROVISIONS FOR CONTRACTS FOR 



MAINTENANCE, CALIBRATION, AND/OR REPAIR 



OF CERTAIN INFORMATION TECHNOLOGY, 



SCIENTIFIC AND MEDICAL AND/OR OFFICE AND



BUSINESS EQUIPMENT—CONTRACTOR 



CERTIFICATION (AUG 1996)

52.225-10
DUTY-FREE ENTRY (APR 1984)



25.605(a)

52.225-11
RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
25.702




(OCT 1996)

52.232-11
EXTRAS (APR 1984)





32.111(d)(2)

52.232-17
INTEREST (JUN 1996)





32.617(a)

52.232-18
AVAILABILITY OF FUNDS (APR 1984)


32.705-1(a)

52.232-19
AVAILABILITY OF FUNDS FOR THE NEXT FISCAL 
32.705-1(b)




YEAR (APR 1984) 




(The blanks will be completed at the issuance of a delivery order when this 



clause would be applicable)

52.233-2             SERVICE OF PROTEST (AUG 1996)



33.106

52.233-3
PROTEST AFTER AWARD (AUG 1996)


33.106(b)

52.243-7
NOTIFICATION OF CHANGES (APR 1984)


43.107

C.2  FAR 52.252-2 CLAUSES INCORPORATED BY REFERENCE (JUN 1988).   This contract incorporates the following FAR clauses by reference, with the same force and effect as if they were given in full text.  Upon request, the Contracting Officer will make their full text available.  (End of Clause).  

The following clauses are applicable to Commercial items only: 










      
FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE
52.207-5
OPTION TO PURCHASE EQUIPMENT (FEB 1995)

7.404

52.212-4
CONTRACT TERMS AND CONDITIONS—


12.301(b)(3)




COMMERCIAL ITEMS (APR 1998)




(see tailored paragraphs below)

52.247-35
F.O.B. DESTINATION, WITHIN CONSIGNEE’S 

47.303-7(c)




PREMISES (APR 1984)

52.247-48
F.O.B. DESTINATION – EVIDENCE OF 


47.305-4(c)



SHIPMENT (JUL 1995)

In accordance with FAR 12.302, paragraphs (c), (f), (m), and (s) of FAR clause 52.212-4 (APR 1998), incorporated by reference, are hereby tailored as follows:

(c) (1)
The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make changes within the general scope of this contract in any one or more of the following:

(a)
Drawings, designs, or specifications when the supplies to be furnished are to be specially manufactured for the Government in accordance with the drawings, designs, or specifications.

(b)
Method of shipment or packing.

(c)
Place of delivery.

(2)
If any such change causes an increase or decrease in the cost of, or the time required for, performance of any part of the work under this contract, whether or not changed by the order, the Contracting Officer shall make an equitable adjustment in the contract price, the delivery schedule, or both, and shall modify the contract.

(3)
The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt of the written order.  However, if the Contracting Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal submitted before final payment of the contract.

(4)
If the Contractor's proposal includes the cost of property made obsolete or excess by the change, the Contracting Officer shall have the right to prescribe the manner of the disposition of the property.

(5)
Failure to agree to any adjustment shall be a dispute under the Disputes clause.  However, nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

(f)  Excusable Delays.  The Contractor shall be liable for default unless nonperformance is caused by an occurrence beyond the reasonable control of the Contractor and without its fault or negligence such as, acts of God or the public enemy, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, and unusually severe weather.  The Contractor shall notify the Contracting Officer in writing as soon as it is reasonably possible after the commencement of any excusable delay, setting forth the full particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give written notice to the Contracting Officer of the cessation of such occurrence.

(“…..and delays of common carriers” has been removed from the end of the first sentence)

(k)  With respect to applicable taxes and duties, see paragraph 22.3 Delivery Responsibilities of D-1. 

(m)  Termination for Cause.  The Government may terminate this contract, or any part hereof, for cause in the event of any default by the Contractor, or if the Contractor fails to comply with any contract terms and conditions or fails to provide the Government, upon request, with adequate assurances of future performance.  In the event of termination for cause, the Government shall not be liable to the Contractor for any amount for supplies and services not accepted or for any portion of the contract minimum guaranteed quantity remaining at the time of the termination, and the Contractor shall be liable to the Government for any and all rights and remedies provided by law.  If it is determined that the Government improperly terminated this contract for default, such termination shall be deemed a termination for convenience.

(“…..or for any portion of the contract minimum guaranteed quantity remaining at the time of the termination…..” has been added to the middle of the second sentence)

(s)  Order of Precedence.  Paragraphs (8) and (9) are reversed.

C.3  FAR 52.252-2 CLAUSES INCORPORATED BY REFERENCE (JUN 1988).   This contract incorporates the following FAR clauses by reference, with the same force and effect as if they were given in full text.  Upon request, the Contracting Officer will make their full text available.  (End of Clause).  The following clauses are applicable to Non-Commercial items only: 










      
FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE
52.203-3
GRATUITIES
 (APR 1984)




3.202

52.203-5
COVENANT AGAINST CONTINGENT FEES


3.404



(APR 1984)

52.203-6
RESTRICTIONS ON SUBCONTRACTOR SALES

3.503-2 



TO THE GOVERNMENT (JUL 1995)

52.203-7
ANTI-KICKBACK PROCEDURES (JUL 1995)


3.502-3

52.203-8
CANCELLATION, RESCISSION, AND


3.104-9(a)




RECOVERY FOR ILLEGAL OR IMPROPER



ACTIVITY (JAN 1997)











FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE

52.203-10
PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR

3.104-9(b)



IMPROPER ACTIVITY (JAN 1997)

52.203-12
LIMITATION ON PAYMENTS TO INFLUENCE

3.808





CERTAIN FEDERAL TRANSACTIONS (JUN 1997)

52.204-4
PRINTING/COPYING DOUBLE-SIDED ON


4.304



RECYCLED PAPER (JUNE 1996)

52.215-2
AUDIT AND RECORDS—NEGOTIATION (AUG 1996)
15.209(b)

52.215-11 
PRICE REDUCTION FOR DEFECTIVE COST OR 

15.408(c)



PRICING DATA–MODIFICATIONS (OCT 1997)

52.215-14
INTEGRITY OF UNIT PRICES (OCT 1997)


15.408(f)(1)

52.215-21
REQUIREMENTS FOR COST OR PRICING DATA 

15.408(m)



OR INFORMATION OTHER THAN COST OR PRICING 



DATA -- MODIFICATIONS (OCT 1997)

52.217-8
OPTION TO EXTEND SERVICES (AUG 1989)

17.208(f)



15 days written notice exercise prior to expiration of 



contract term

52.222-2
PAYMENT FOR OVERTIME PREMIUMS (JUL 1990)

22.103-5(b)

52.222-20
WALSH-HEALY PUBLIC CONTRACTS ACT (DEC 1996)
22.610

52.222-28
EQUAL OPPORTUNITY PREAWARD CLEARANCE 
22.810(g)



OF SUBCONTRACTS (APR 1984)

52.222-29
NOTICE OF VISA DENIAL (APR 1994)


22.810(h)

52.223-2
CLEAN AIR AND WATER (APR 1984)


23.105(b)

52.223-3
HAZARDOUS MATERIAL IDENTIFICATION AND

23.303 



MATERIAL SAFETY DATA (JAN 1997)



(b)



Material


Identification No.



(If none, insert “None”)



__________________

______________



__________________

______________

52.223-6
DRUG-FREE WORKPLACE (JAN 1997)


23.505











FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE

52.223-14
TOXIC CHEMICAL RELEASE REPORTING (OCT 1996)
23.907(b)

52.224-1
PRIVACY ACT NOTIFICATION (APR 1984)


24.104

52.224-2
PRIVACY ACT (APR 1984)




24.104

52.228-5
INSURANCE—WORK ON A GOVERNMENT 

28.310




INSTALLATION (JAN 1997)




For required threshholds see FAR 28.307-2

52.229-1
STATE AND LOCAL TAXES (APR 1984)


29.401-1

52.229-3
FEDERAL, STATE, AND LOCAL TAXES (JAN 1991)

29.401-3

52.229-5
TAXES—CONTRACTS OERFORMED IN U.S.

29.401-5 




POSSESSIONS OR PUERTO RICO (APR 1994)

52.232-1
PAYMENTS (APR 1984)




32.111(a)(1)

52.232-7
PAYMENTS UNDER TIME-AND-MATERIALS AND

32.111(b)



LABOR-HOUR CONTRACTS, WITH ALTERNATE 1



(FEB 1997) 

52.232-8
DISCOUNTS FOR PROMPT PAYMENT (MAY 1997)

32.111(c)(1)



52.232-9
LIMITATION ON WITHHOLDING OF PAYMENTS

32.111(c)(2)




(APR 1984)

52.232-23
ASSIGNMENT OF CLAIMS  (JAN 1986)


32.806(a)(1)

52.233-1
DISPUTES (OCT 1995)




33.215

52.237-2
PROTECTION OF GOVERNMENT BUILDINGS,

37.110(b)



EQUIPMENT, AND VEGETATION (APR 1984)

52.243-1
CHANGES—FIXED PRICE (AUG 1987)


43.205(a)(1)

52.243-3
CHANGES— TIME-AND-MATERIALS OR


43.205(a)(1)




LABOR-HOURS (AUG 1987)

52.244-1
SUBCONTRACTS (FIXED-PRICE CONTRACTS)

44.204(a) 




(OCT 1997), WITH ALTERNATE I (APR 1984)

52.244-3
SUBCONTRACTS (TIME-AND-MATERIALS AND 

44.204(c)




LABOR-HOUR CONTRACTS (OCT 1997)

52.244-5
COMPETITION IN SUBCONTRACTING (DEC 1996)

44.204(e)











FAR

CLAUSE #
CLAUSE TITLE




      REFERENCE

52.245-1
PROPERTY RECORDS (APR 1984)



45.106(a)

52.245-2
GOVERNMENT PROPERTY (FIXED-PRICE


45.106(b)(2)




CONTRACTS), WITH ALTERNATE 1 (DEC 1989)


52.247-34
F.O.B. DESTINATION (NOV 1991)



47.303-6(c)

52.247-63
PREFERENCE FOR U.S.-FLAG AIR CARRIERS

47.405




(JAN 1997)

52.248-1
VALUE ENGINEERING (MAR 1989)



48.201

52.249-2
TERMINATION FOR CONVENIENCE OF THE 

49.502(b)(1)(i)




GOVERNMENT (FIXED-PRICE) (SEP 1996)

52.249-8
DEFAULT (FIXED-PRICE SUPPLY AND SERVICE)

49.504(a)(1)




(APR 1984)

52.251-1
GOVERNMENT SUPPLY SOURCES (APR 1984)

51.107

52.244-6
SUBCONTRACTS FOR COMMERCIAL ITEMS AND
44.403 




COMMERCIAL COMPONENTS (APR 1998)

 (a)
Definitions.

"Commercial item," as used in this clause, has the meaning contained in the clause at 52.202-1, Definitions.

"Subcontract," as used in this clause, includes a transfer of commercial items between divisions, subsidiaries, or affiliates of the Contractor or subcontractor at any tier.

(b)
To the maximum extent practicable, the Contractor shall incorporate, and require its subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as components of items to be supplied under this contract.

(c)
Notwithstanding any other clause of this contract, the Contractor is not required to include any FAR provision or clause, other than those listed below to the extent they are applicable and as may be required to establish the reasonableness of prices under Part 15, in a subcontract at any tier for commercial items or commercial components:

(1)
52.222-26, Equal Opportunity (E.O.11246);

(2)
52.222-35, Affirmative Action for Disabled Veterans and Veterans of the Vietnam Era (38 U.S.C.4212(a));

(3)
52.222-36, Affirmative Action for Handicapped Workers (29 U.S.C.793); and

(4)
52.247-64, Preference for Privately Owned U.S.-Flagged Commercial Vessels (46 U.S.C.1241) (flow down not required for subcontracts awarded beginning May 1, 1996).

(d)
The Contractor shall include the terms of this clause, including this paragraph (d), in subcontracts awarded under this contract.  (End of Clause)

C.4  The FAR clauses incorporated under FAR 52.212-5 also apply to the non-commercial items under this contract with the exception of  52.203 with Alternate 1.

C.5  YEAR 2000 WARRANTY (COMMERCIAL ITEMS) (FEB 1998)

        (a)  The Contractor warrants that any hardware or firmware (as those terms are generally defined) or a computer database, computer software, computer program(s), or commercial computer software (as those terms are defined in DFARS 252.227-7013 and 252.227-7014), products delivered under this contract shall be able to correctly process date and date related data into and between the year 1999 and 2000, including leap year calculations.  Processing date and date related data correctly shall include but not be limited to, correctly calculating, comparing, and sequencing the date and date related data and shall be transparent to the user.  Contractor provided products, when used in combination with other products, shall accurately process data/time data provided that such other products properly exchange data/time data with them.  The contractor warrants that any system delivered under this contract which includes any hardware, firmware or software (as defined above), shall correctly process date and date related data as an entire system and individually, from the date of contract award.

        (b) All warranties in the foregoing paragraph shall run for a period of sixteen (16) months from 1 January 2000.  Should a warranted item fail to meet the requirements set out in the foregoing paragraph, the Contractor agrees to correct or replace the item at no cost to the Government.  The parties agree that this correction or replacement shall not act as a limitation of remedies and that the Government may seek such additional remedies as may be available through this contract or at law or equity.

        (c) This clause takes precedence over any other warranty or disclaimer thereof in this contract.  It is in addition to the rights and remedies set forth in any other warranty for this item.

C.6  YEAR 2000 WARRANTY (SERVICES)

        (a)  Definitions.  'Acceptance,' as used in this clause, means the act of an authorized representative of the Government by which the Government assumes for itself, or as an agent of another, ownership of existing and identified supplies, or approves specific services, as partial or complete performance of the contract.

        'Correction,' as used in this clause, means the elimination of a defect.

        'Defect,' as used in this clause, means that the items or services furnished by the Contractor under the contract contain information technology that does no accurately process data/time data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, and the years 1999 and 2000 and leap year calculations.   A defect is also defined as items or services/furnished by the Contractor under the contract that contain information technology that does not properly exchange date/time data with the Year 2000 compliant interfaces.

        (b)  Notwithstanding inspection and acceptance by the Government or any provision concerning the conclusiveness thereof, the Contractor warrants that all services performed under this contract will, at the time of acceptance, be free from defects.  The contracting Officer shall give written notice of any defect to the Contractor on or before 31 December 2001.  This notice shall state either (1) that the contractor shall correct or reperform any defective or nonconforming services, or (2) that the Government does not require correction or reperformance.

        (c)  If the Contractor is required to correct or reperform, it shall be at no cost to the Government, and any services corrected or reperformed by the Contractor shall be subject to this clause to the same extent as work initially performed.  If the Contractor fails or refuses to correct or reperform, the Contracting Officer may, by contract or otherwise, correct or replace with similar services and charge to the Contractor the cost occasioned to the Government thereby, or make an equitable adjustment in the contract price.

        (d)  If the Government does not require correction or reperformance, the Contracting Officer shall make an equitable adjustment in the contract price.

C.7    INVITED CONTRACTOR OR TECHNICAL REPRESENTATIVE STATUS

REPUBLIC OF KOREA

     
a.  Invited contractor or technical representative status under the U.S.-ROK SOFA is subject to the written approval of HQ USFK, ACofS, Acquisition Management. 


b.  The contracting officer will coordinate with HQ USFK, ACofS, Acquisition Management, in accordance with DFARS, subpart 225.77, and USFA Reg 700-19.  The ACofS, Acquisition Management, will determine the appropriate contractor status under the SOFA and notify the contracting officer of the determination.


c.  Subject to the above approval, the contractor, including their employees and lawful dependents, may be accorded such privileges and exemptions as specified in the U.S.-ROK SOFA, and implemented per USFK Reg 700-19, subject to the conditions and limitations imposed y the SOFA and this regulation.  Those privileges and exemptions may be furnished during the  performance period of the contract, subject to their availability and provided the invited contractor or technical representative status is not withdrawn by USFK.

     
d.  The contractor officials and employees performing under this contract collectively and separately warrant that they are not now performing, nor will perform during the period of  this contract, any contract services or otherwise engage in business activities in the ROK other than those pertaining to the U.S. armed forces.

 
e.  During performance of the work in the ROK required by this contract, the contractor will be governed by USFK regulations pertaining to the direct hiring and the personnel administration of Korean National employees.


f.  The authorities of the ROK will have the right to exercise jurisdiction over invited contractors and technical representatives, including officials and employees and their dependents, for offenses committed in the ROK and punishable by the laws of the ROK.  In recognition of the role of such persons in the defense of the ROK, they will be subject to the provisions of Article XXII, U.S.-ROK SOFA, related Agreed Minutes and Understandings on Implementation.  In those cases in which the authorities of the ROK decide not to exercise jurisdiction, they shall notify the U.S. military authorities as soon as possible.  On such notification, the military authorities will have the right to exercise such jurisdiction over the persons referred to, as is conferred on them by the law of the United States.


g.  Invited contractors and technical representatives agree to cooperate fully with the USFK sponsoring agency and responsible officer on all matters pertaining to logistic support.  In particular, contractors will provide prompt and accurate reporting of changes in employee status as required by this regulation to the assigned sponsoring agency.  Except for contractor air crews flying Military Airlift Command missions, all U.S. contractors performing work on United States Air Force classified contracts will report to the nearest Security Police Information Security Section for the geographical area where the contract is to be performed.


h.  Invited contractor and technical representative status will be withdrawn by USFK on—

(1) Completion or termination of the contract

(2) Proof that the contractor or employees are engaged in business activities in the ROK other than those pertaining to U.S. armed forces.

(3) Proof that the contractor or employees are engaged in practices illegal in the ROK or are violating USFK regulations.


i.  It is agreed that the withdrawal of the invited contractor or technical representative status or any of the privileges associated herewith by the U.S. Government, will not constitute grounds for excusable delay by the contractor in the performance of the contract, nor will it justify or excuse the contractor defaulting the performance of this contract; and such withdrawal will not serve as a basis for the filing of any claims against the U.S. Government if the withdrawal is made for the reasons stated in subparagraph h above.  Under no circumstances will the withdrawal of such status or privileges be considered or construed as a breach of contract by the U.S. Government.  The determination to withdraw SOFA status and privileges by USFK shall be final and binding on the parties unless it is patently arbitrary, capricious, and lacking in good faith.





(End of Clause)

C.8  Technical Representative SOFA benefits (ROK ONLY).  Article I of the SOFA 14th Joint Committee Meeting allows USFK to provide benefits to technical representatives.  The following benefits are conferred under this contract to those designated as technical representatives:


a.  Access to and movement between U.S. armed forces facilities and areas as provided for in Article X, Access of Vessels and Aircraft.


b.  Entry into the ROK as provided for in Article VIII, Entry and Exit.


c.  Exemption from customs duties and other such charges as provided for in Article IX, Customs and Duties.


d.  Use of nonappropriated fund organizations as provided for in Article XIII, Nonappropriated Fund Organizations.


e.  Exemption from foreign exchange controls as provided for in Article XVIII, Foreign Exchange Controls.


f.  Use of military banking facilities as provided for in Article XIX, Military Payment Certificates.


g.  Use of military post offices as provided for in Article XX, Military Post Offices. 


h.  Use of utilities and services as provided for in Article VI, Utilities and Services.


i.  Exemption from the laws and regulations of the ROK with respect to terms and conditions of employment as provided for in Article XVII, Labor.  (However, contractors that directly hire Korean Nationals must comply with USFK Reg 690-1, and other applicable USFK regulations concerning the employment of Korean Nationals.)


j.  Exemption from ROK taxes as provided for in Article XIV, Taxation.


k.  Although subject to ROK criminal jurisdiction, contractor personnel shall be granted the protections as provided for in Article XXII, Criminal Jurisdiction.


l.  Licensing and registration of privately owned vehicles as provided for in Article XXIV, Vehicle and Driver’s Licenses.

C.9  LOGISTIC SUPPORT (ROK ONLY)


a.  Logistic support, corporate and individual, may be provided to USFK invited contractors and technical representatives only in accordance with the U.S. ROK SOFA, USFK regulations, subject to availability, and on a reimbursable basis.  Based upon eligibility, individuals may be provided  the below listed logistic support based on Individually Sponsored Status (unless specifically excluded by the terms of the contract).



(1)  SOFA status for contractor employee (excludes employee’s dependents).



(2)  Duty-free importation privileges in accordance with SOFA and USFK regulations.



(3)  DD Form 1173 (Uniformed Services Identification and Privilege Card).



(4)  USFK Form 73 (USFK Ration Control Plate) family size – one (for employee only).



(5)  PX or BX privileges family size—one.



(6)  Commissary privileges (only authorized if contractor employee is going to be in the ROK for more than 60 days; family size—one).



(7)  Class VI store privileges (family size—one).



(8)  Purchase of gasoline and POL products at PX or BX facilities.



(9)  Military postal service privileges for personal mail only (Army post office and fleet post office).



(10)  Military banking and credit union privileges.



(11)  Motor vehicle operator’s permit.



(12)  Registration of one privately owned vehicle per family.



(13)  Registration of pets and firearms.



(14)  Medical services on a reimbursable basis.



(15)  Dental services for emergency care only on a reimbursable basis.



(16)  Mortuary services on a reimbursable basis.

To be individually sponsored for ration control purposes, the contractor employee must be in a paid status of 30 hours or more per week on this contract, and be other than local hire / local hire / local hire AND perform in ROK less than 1 year / 1 year or more / less than 1 year (respectively).  If paid status is 29 or less hours per week on this contract, no support will be authorized.  

No support for dependents is authorized.

Local hire is defined as a U.S. or third-country national employee who is ordinarily resident in the U.S. but was hired in the ROK and has no transportation agreement with the employer.


b.  Corporation Logistic Support.  USFK may provide logistic support to corporations that have been designated as invited contractors or technical representatives by HQ USFK, AcofS, Acquisition as follows:



(1)  SOFA status exemptions.  (See above).



(2)  Use of postal facilities for corporate mail is not authorized.
All other corporate logistic support (fuel purchases and registration of company-owned vehicles authorized) must be coordinated between the contracting office and the USFK sponsoring agency and approved by the USFK sponsoring agency before contract performance in ROK.

C.10  FAR CLAUSE 52.212-5  CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS—COMMERCIAL ITEMS (APR 1998)

NOTE:  A FAR Reference column has been added to the table in paragraphs (b) and (c) for ease of contract administration

(a)   The Contractor agrees to comply with the following FAR clauses, which are incorporated in this contract by reference, to implement provisions of law or executive orders applicable to acquisitions of commercial items:



(1)  52.222-3, Convict Labor (E.O. 11755); and






   
(2)  52.233-3, Protest After Award (31 U.S.C. 3553).

(b)  The Contractor agrees to comply with the FAR clauses in this paragraph (b) which the contracting officer has indicated as being incorporated in this contract by reference to implement provisions of law or executive orders applicable to acquisitions of commercial items or  components:

(Contracting Officer check as appropriate)


CLAUSE #
CLAUSE TITLE
FAR

REFERENCE

X
52.203-6
Restrictions on Subcontractor Sales to the Government, with Alternate  1 (41 U.S.C. 253g and 10 U.S.C. 2402)
3.503-2



Reserved


X
52.219-8
Utilization of Small Business Concerns and Small Disadvantaged Business Concerns  (15 U.S.C. 637 (d)(2) 

and (3))
19.708(a)

X
52.219-9
Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (15  U.S.C. 637 (d)(4))
19.708(b)(1)


52.219-14
 Limitation on Subcontracting (15 U.S.C. 637 (a)(14))
19.508(e)

X
52.222-26
Equal Opportunity (E.O. 11246)
22.810(e)

X
52.222-35
Affirmative Action for Disabled Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212)
22.1308(a)

X
52.222-36
Affirmative Action for Handicapped Workers (29 U.S.C. 793)
22.1408

X
52.222-37
Employment Reports on Disabled Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212)
22.1308(b)


52.225-3
Buy American Act-Supplies (41 U.S.C. 10)
25.109(d)


52.225-9
Buy American Act-Trade Agreements Act-Balance of Payments Program (41  U.S.C. 10, 19   U.S.C. 2501-2582)
25.407(a)(2)



RESERVED



52.225-18
European Union Sanction for End Products (E.O. 12849)
25.1003(a)


52.225-19
European Union Sanctions for Services (E.O. 12849)
251003(b)


52.225-21
Buy American Act-North American Free Trade Agreement Implementation Act-Balance of Payments Program (41 U.S.C 10, Pub. L. 103-187)
25.408(a)(4)



Alternate I of 52.225-21
25.408(a)(4)

X
52.239-1
Privacy or Security Safeguards (5 U.S.C. 552a)
39.106

X
52.247-64
Preference for Privately Owned U.S.-Flag Commercial Vessels (46 U.S.C. 1241)
47.507(a)

(c)
The Contractor agrees to comply with the FAR clauses in this paragraph (c), applicable to commercial services, which the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or executive orders applicable to acquisitions of commercial items or components:

(Contracting officer check as appropriate)


CLAUSE #
CLAUSE TITLE
FAR

REFERENCE


52.222-41
Service Contract Act of 1965, As amended 

(41 U.S.C. 351, et seq)
22.1006(a)


52.222-42
Statement of Equivalent Rates for Federal Hires 

(29 U.S.C. 206 and 41 U.S.C. 351, et seq.)
22.1006(b)


52.222-43
Fair Labor Standards Act and Service Contract Act-Price Adjustment (Multiple Year and Option Contracts) 

(29 U.S.C. 206 and 41 U.S.C. 351 et seq.)
22.1006(c)(1)


52.222-44
Fair Labor Standards Act and Service Contract Act-Price Adjustment (29 U.S.C. 206 and 41 U.S.C. 351 et seq.)
22.1006(c)(2)


52.222-47
SCA Minimum Wages and Fringe Benefits Applicable to Successor Contract Pursuant to Predecessor Contractor Collective Bargaining Agreement (CBA) 

(41 U.S.C. 351 et seq.)
22.1006(d)

22.1012-3(d)(1)

(d)  Comptroller General Examination of Record.  The Contractor agrees to comply with the provisions of this paragraph (d) if this contract was awarded using other than sealed bid, is in excess of the simplified acquisition threshold, and does not contain the clause at 52.215-2, Audit and Records – Negotiation.


(1)  The Comptroller General of the United States, or an authorized representative of the Comptroller General, shall have access to and right to examine any of the Contractor's directly pertinent records involving transactions related to this contract.


(2)  The Contractor shall make available at its offices at all reasonable times the records, materials, and other evidence for examination, audit, or reproduction, until 3 years after final payment under this contract or for any shorter period specified in FAR Subpart 4.7, Contractor Records Retention, of the other clauses of this contract.  If this contract is completely or partially terminated, the records relating to the work terminated shall be made available for 3 years after any resulting final termination settlement.  Records relating to appeals under the disputes clause or to litigation or the settlement of claims arising under or relating to this contract shall be made available until such appeals, litigation, or claims are finally resolved.


(3)  As used in this clause, records include books, documents, accounting procedures and practices, and other data, regardless of type and regardless of form.  This does not require the Contractor to create or maintain any record that the Contractor does not maintain in the ordinary course of business or pursuant to a provision of law.

(e)  Notwithstanding the requirements of the clauses in paragraphs (a), (b), (c) or (d) of this clause, the Contractor is not required to include any FAR clause, other than those listed below (and as may be required by an addenda to this paragraph to establish the reasonableness of prices under Part 15), in a subcontract for commercial items or commercial components-- 


(1)  52.222-26, Equal Opportunity (E.O. 11246);


(2)  52.222-35, Affirmative Action for Disabled Veterans and Veterans of the Vietnam Era (38 U.S.C. 2012(a));


(3)  52.222-36, Affirmative Action for Handicapped Workers (29 U.S.C. 793); and


(4)  52.247-64, Preference for Privately-Owned U.S.-Flagged Commercial Vessels (46 U.S.C. 1241) (flow down not required for subcontracts awarded beginning May 1, 1996.)

(End of clause)

C.11  DFARS CLAUSE 252.212-7001 CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (MAR 1998)

NOTE:  A DFARS Reference column has been added to the table in paragraph (b) for ease of contract administration.

(a)  The Contractor agrees to comply with the Defense Federal Acquisition Regulation Supplement (DFARS) clause 252.247-7023, Transportation of Supplies by Sea, which is included in this contract by reference to implement 10 U.S.C. 2631.

(b)  The Contractor agrees to comply with any clause that is checked on the following list of DFARS clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive Orders applicable to acquisitions of commercial items or components.

(Contracting officer check as appropriate)


CLAUSE #
CLAUSE TITLE
DFARS

REFERENCE

X
252.205-7000
Provision of Information to Cooperative Agreement Holders (10 U.S.C. 2416)
205.470-2


252.206-7000
Domestic Source Restriction (10 U.S.C. 2304)
206.302-3-70


252.219-7001
Notice of Partial Small Business Set-Aside with Preferential Consideration for Small Disadvantage Business Concerns (_Alternate I) (Section 9004, Pub.L. 101-165 

(10 U.S.C. 2301 (repealed) note))
219.508(d)


252.219-7002
Notice of Small Disadvantaged Business Set-Aside (_Alternate I) (15 U.S.C. 644) 
219.508-70

X
252.219-7003
Small Business and Small Disadvantaged Business Subcontracting Plan (DoD Contracts) (15 U.S.C. 637)
219.708(b)(1)(A)


252.219-7005
Incentive for Subcontracting with Small Businesses, Small Disadvantaged Businesses, Historically Black Colleges and Universities and Minority Institutions (_Alternate I) (Section 9004, Pub. L. 101-165 (10 U.S.C. 2301 (repealed) note)) Para (a):  one
219.708(c)(1)(A)

X
252.219-7006
Notice of Evaluation Preference for Small Disadvantaged Business Concerns (_Alternate I) (15 U.S.C. 644)
219.7003

X

X
252.225-7001

252.225-7002
Buy American Act and Balance of Payments Program 

(41 U.S.C. 10a-10d, E.O. 10582)

Qualifying Country Sources as Subcontractors (DEC 1991)
225.109(d)

225.109-70(a)


252.225-7007
Buy American Act--Trade Agreements--Balance of Payments Program (__Alternate I)( 41 U.S.C. 10a-10d, 19 U.S.C. 2501-2518, and 19 U.S.C. 3301 note)
225.407(a)(ii)


252.225-7012
Preference for Certain Domestic Commodities


225.7002-4(a)


252.225-7014
Preference for Domestic Speciality Metals 

(10 U.S.C. 2241 note)
225.7002-3(b)


252.225-7015
Preference for Domestic Hand or Measuring Tools 

(10 U.S.C. 2241 note)
225.7002-4(d)

X
252.225-7021
Trade Agreements (__Alternate I)( 19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note)
225.408(a)(iv)

X
252.225-7027


Restriction on Contingent Fees for Foreign Military Sales (22 U.S.C. 2779)
225.7308(a)

X
252.225-7028
Exclusionary Policies and Practices of Foreign Governments (22 U.S.C. 2755)
225.7308(b)


252.225-7029
Restriction on Acquisition of Air Circuit Breakers 

(10 U.S.C. 2534(a)(3))
225.7016-4


252.225-7036
Buy American Act--North American Free Trade Agreement Implementation Act-- Balance of Payments Program (__Alternate I)( 41 U.S.C. 10a-10d and 19 U.S.C. 3301 note)
225.408(a)(4)

X
252.227-7015
Technical Data—Commercial Items (10 U.S.C. 2320)
227.7102-3(a)

X
252.227-7037
Validation of Restrictive Markings on Technical Data 

(10 U.S.C. 2321)
227.7102-3(c)

X
252.243-7002
Certification of Requests for Equitable Adjustment 

(10 U.S.C. 2410)
243.205-72


252.247-7024
Notification of Transportation of Supplies by Sea

(10 U.S.C. 2631)
247.573(c)

(c)  In addition to the clauses listed in paragraph (e) of the Contract Terms and Conditions Required to Implement Statutes or Executive Orders-Commercial Items clause of this contract, the Contractor shall include the terms of the following clause, if applicable, in subcontracts for commercial items or commercial components, awarded at any tier under this contract:  

___252.225-7014, Preference for Domestic Specialty Metals, Alternate I (10 U.S.C. 2241 note).

(End of Clause)

C.12  DOD FAR SUPPLEMENTAL CLAUSES (DFARS) INCORPORATED BY REFERENCE.   This contract incorporates the following DFARS clauses by reference, with the same force and effect as if they were given in full text.  Upon request, the Contracting Officer will make their full text available.  The following clauses are applicable to all portions of the contract:










      
DFARS

CLAUSE #

CLAUSE TITLE



      REFERENCE
252.201-7000

CONTRACTING OFFICER’S 



201.602-70





REPRESENTATIVE (DEC 1991)

252.203-7002

DISPLAY OF DOD HOTLINE POSTER

203.7002





(DEC 1991)

252.204-7004

REQUIRED CENTRAL CONTRACTOR 





REGISTRATION (MAR 1998)

252.209-7000

ACQUISITION FROM SUBCONTRACTORS 

209.103-70





SUBJECT TO ON-SITE INSPECTION UNDER THE 






INTERMEDIATE-RANGE NUCLEAR FORCES 





(INF) TREATY (Nov 1995)

252.217-7000 

EXERCISE OF OPTION TO FULFILL FOREIGN 
217.208-




MILITARY SALES COMMITMENTS, WITH 

70(a)(1)





ALTERNATE I (DEC 1991)







252.225-7026

REPORTING OF CONTRACT PERFORMAN

225.7203




OUTSIDE THE UNITED STATES (MAR 1998)

252.227-7000

NON-ESTOPPEL (OCT 1996)



227.7009-1

252.232-7009

PAYMENT BY ELECTRONIC FUNDS TRANSFER
232.1103







252.242-7000

POSTAWARD CONFERENCE (DEC 1991)

242.570

252.243-7001

PRICING OF CONTRACT MODIFICATIONS

243.205-71




(DEC 1991)

252.251-7000

ORDERING FROM GOVERNMENT SUPPLY 
251.107




SOURCES (MAY 1995)

252.247-7023

TRANSPORTATION OF SUPPLIES BY SEA
247.573(b) 




(NOV 1995)

(a)
Definitions.

As used in this clause --

(1)
"Components" means articles, materials, and supplies incorporated directly into end products at any level of manufacture, fabrication, or assembly by the Contractor or any subcontractor.

(2)
"Department of Defense" (DoD) means the Army, Navy, Air Force, Marine Corps, and defense agencies.

(3)
"Foreign flag vessel" means any vessel that is not a U.S.-flag vessel.

(4)
"Ocean transportation" means any transportation aboard a ship, vessel, boat, barge, or ferry through international waters.

(5)
"Subcontractor" means a supplier, materialman, distributor, or vendor at any level below the prime contractor whose contractual obligation to perform results from, or is conditioned upon, award of the prime contract and who is performing any part of the work or other requirement of the prime contract.  However, effective May 1, 1996, the term does not include a supplier, materialman, distributor, or vendor of commercial items or commercial components.

(6)
"Supplies" means all property, except land and interests in land, that is clearly identifiable for eventual use by or owned by the DoD at the time of transportation by sea.

(i)
An item is clearly identifiable for eventual use by the DoD if, for example, the contract documentation contains a reference to a DoD contract number or a military destination.

(ii)
"Supplies" includes (but is not limited to) public works; buildings and facilities; ships; floating equipment and vessels of every character, type, and description, with parts, subassemblies, accessories, and equipment; machine tools; material; equipment; stores of all kinds; end items; construction materials; and components of the foregoing.

(7)
"U.S.-flag vessel" means a vessel of the United States or belonging to the United States, including any vessel registered or having national status under the laws of the United States.

(b)
The Contractor shall employ U.S.-flag vessels in the transportation by sea of any supplies to be furnished in the performance of this contract.  The Contractor and its subcontractors may request that the Contracting Officer authorize shipment in foreign-flag vessels, or designate available U.S.-flag vessels, if the Contractor or a subcontractor believes that --

(1)
U.S.-flag vessels are not available for timely shipment;

(2)
The freight charges are inordinately excessive or unreasonable; or

(3)
Freight charges are higher than charges to private persons for transportation of like goods.

(c)
The Contractor must submit any request for use of other than U.S.-flag vessels in writing to the Contracting Officer at least 45 days prior to the sailing date necessary to meet its delivery schedules.  The Contracting Officer will process requests submitted after such date(s) as expeditiously as possible, but the Contracting Officer's failure to grant approvals to meet the shipper's sailing date will not of itself constitute a compensable delay under this or any other clause of this contract.  Requests shall contain at a minimum --

(1)
Type, weight, and cube of cargo;

(2)
Required shipping date;

(3)
Special handling and discharge requirements;

(4)
Loading and discharge points;

(5)
Name of shipper and consignee;

(6)
Prime contract number; and

(7)
A documented description of efforts made to secure U.S.-flag vessels, including points of contact (with names and telephone numbers) with at least two U.S.-flag carriers contacted.  Copies of telephone notes, telegraphic and facsimile message or letters will be sufficient for this purpose.

(d)
The Contractor shall, within 30 days after each shipment covered by this clause, provide the Contracting Officer and the Division of National Cargo, Office of Market Development, Maritime Administration, U.S. Department of Transportation, Washington, DC 20590, one copy of the rated on board vessel operating carrier's ocean bill of lading, which shall contain the following information --

(1)
Prime contract number;

(2)
Name of vessel;

(3)
Vessel flag of registry;

(4)
Date of loading;

(5)
Port of loading;

(6)
Port of final discharge;

(7)
Description of commodity;

(8)
Gross weight in pounds and cubic feet if available;

(9)
Total ocean freight in U.S. dollars; and

(10)
Name of the steamship company.

(e)
The Contractor agrees to provide with its final invoice under this contract a representation that to the best of its knowledge and belief --

(1)
No ocean transportation was used in the performance of this contract;

(2)
Ocean transportation was used and only U.S.-flag vessels were used for all ocean shipments under the contract;

(3)
Ocean transportation was used, and the Contractor had the written consent of the Contracting Officer for all non-U.S.-flag ocean transportation; or

(4)
Ocean transportation was used and some or all of the shipments were made on non-U.S.-flag vessels without the written consent of the Contracting Officer.  The Contractor shall describe these shipments in the following format:

Item

Contract Description

Line Items

Quantity

Total

(f)
If the final invoice does not include the required representation, the Government will reject and return it to the Contractor as an improper invoice for the purposes of the Prompt Payment clause of this contract.  In the event there has been unauthorized use of non-U.S.-flag vessels in the performance of this contract, the Contracting Officer is entitled to equitably adjust the contract, based on the unauthorized use.

(g)
The Contractor shall include this clause, including this paragraph (g) in all subcontracts under this contract, which exceed the simplified acquisition threshold in Part 13 of the Federal Acquisition Regulation.  (End of Clause)

C.13  DOD FAR SUPPLEMENTAL CLAUSES (DFARS) INCORPORATED BY REFERENCE.   This contract incorporates the following DFARS clauses by reference, with the same force and effect as if they were given in full text.  Upon request, the Contracting Officer will make their full text available. The following clauses are applicable to Non-Commercial items only: 










      
DFARS

CLAUSE #

CLAUSE TITLE



      REFERENCE
252.203-7000

STATUTORY PROHIBITIONS ON 


203.170-4





COMPENSATION TO FORMER



 




DEPARTMENT OF DEFENSE EMPLOYEES 





(NOV 1995)

252.203-7001

SPECIAL PROHIBITION ON EMPLOYMENT

203.570-5





(JUN 1997)

252.204-7000

DISCLOSURE OF INFORMATION (DEC 1991)
204.404-70(a)

252.204-7003

CONTROL OF GOVERNMENT PERSONNEL

204.404-70(b) 





WORK PRODUCT (APR 1992)

252.209-7000

ACQUISITION FROM SUBCONTRACTORS

209.103-70





SUBJECT TO ON-SITE INSPECTION UNDER THE 






INTERMEDIATE-RANGE NUCLEAR FORCES 





(INF) TREATY (NOV 1995) 

252.223-7006

PROHIBITION ON STORAGE AND DISPOSAL
223.7103(a)





OF TOXIC AND HAZARDOUS MATERIALS





(APR1993)

252.227-7014

RIGHTS IN NONCOMMERCIAL COMPUTER
227.7203-




SOFTWARE AND NONCOMMERCIAL 


6(a)(1)




COMPUTER SOFTWARE DOCUMENTATION.




 (JUN 1995)

252.227-7016

RIGHTS IN BID OR PROPOSAL INFORMATION
227.7103-



(JUN 1995)





6(e)(1)

252.227-7030

TECHNICAL DATA—WITHHOLDING OF 

227.7103-




PAYMENT (OCT 1988)



6(e)(2)

252.227-7036

DECLARATION OF TECHNICAL DATA 

227.7103-




CONFORMITY (JAN 1997)



6(e)(3)

252.243-7000

ENGINEERING CHANGE PROPOSALS (JUL 1997)
243.205-70

252.246-7001

WARRANTY OF DATA



246.710(1)

252.248-7000

PREPARATION OF VALUE ENGINEERING

248.270 




CHANGE PROPOSALS (MAY 1994)

252.227-7013

RIGHTS IN TECHNICAL DATA—


227.7103-6(a)




NONCOMMERCIAL ITEMS (NOV 1995)

(a)
Definitions.

As use in this clause:

(1)
"Computer data base" means a collection of data recorded in a form capable of being processed by a computer.  The term does not include computer software.

(2)
"Computer program" means a set of instructions, rules, or routines recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.

(3)
"Computer software" means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer data bases or computer software documentation.

(4)
"Computer software documentation" means owner's manuals, user's manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.

(5)
"Detailed manufacturing or process data" means technical data that describe the steps, sequences, and conditions of manufacturing, processing or assembly used by the manufacturer to produce an item or component or to perform a process.

(6)
"Developed" means that an item, component, or process exists and is workable.  Thus, the item or component must have been constructed or the process practiced.  Workability is generally established when the item, component, or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item, component, or process, and the state of the art.  To be considered "developed," the item, component, or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item, component, or process be actually reduced to practice within the meaning of Title 35 of the United States Code.

(7)
"Developed exclusively at private expense" means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.

(i)
Private expense determinations should be made at the lowest practicable level.

(ii)
Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.

(8)
"Developed exclusively with government funds" means development was not accomplished exclusively or partially at private expense.

(9)
"Developed with mixed funding" means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.

(10)
"Form, fit, and function data" means technical data that describes the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.

(11)
"Government purpose" means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or authorize others to do so.

(12)
"Government purpose rights" means the rights to --

(i)
Use, modify, reproduce, release, perform, display, or disclose technical data within the Government without restriction; and

(ii)
Release or disclose technical data outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose that data for United States government purposes.

(13)
"Limited rights" means the rights to use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be used by another party, except that the Government may reproduce, release or disclose such data or authorize the use or reproduction of the data by persons outside the Government if reproduction, release, disclosure, or use is --

(i)
Necessary for emergency repair and overhaul; or

(ii)
A release or disclosure of technical data (other than detailed manufacturing or process data) to, or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes;

(iii)
Subject to a prohibition on the further reproduction, release, disclosure, or use of the technical data; and

(iv)
The contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, or use.

(14)
"Technical data" means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation).  The term does not include computer software or data incidental to contract administration, such as financial and/or management information.

(15)
"Unlimited rights" means rights to use, modify, reproduce, perform, display, release, or disclose technical data in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.

(b)
Rights in technical data.  The Contractor grants or shall obtain for the Government the following royalty free, world-wide, nonexclusive, irrevocable license rights in technical data other than computer software documentation (see the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract for rights in computer software documentation):

(1)
Unlimited rights.  The Government shall have unlimited rights in technical data that are --

(i)
Data pertaining to an item, component, or process which has been or will be developed exclusively with Government funds;

(ii)
Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test, or similar work was specified as an element of performance;

(iii)
Created exclusively with Government funds in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes;

(iv)
Form, fit, and function data;

(v)
Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);

(vi)
Corrections or changes to technical data furnished to the Contractor by the Government;

(vii)
Otherwise publicly available or have been released or disclosed by the Contractor or subcontractor without restrictions on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party or the sale or transfer of some or all of a business entity or its assets to another party;

(viii)
Data in which the Government has obtained unlimited rights under another Government contract or as a result of negotiations; or

(ix)
Data furnished to the Government, under this or any other Government contract or subcontract thereunder, with --

(A)
Government purpose license rights or limited rights and the restrictive condition(s) has/have expired; or

(B)
Government purpose rights and the Contractor's exclusive right to use such data for commercial purposes has expired.

(2)
Government purpose rights.

(i)
The Government shall have government purpose rights for a five-year period, or such other period as may be negotiated, in technical data --

(A)
That pertain to items, components, or processes developed with mixed funding except when the Government is entitled to unlimited rights in such data as provided in paragraphs (b)(ii) and (b)(iv) through (b)(ix) of this clause; or

(B)
Created with mixed funding in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.

(ii)
The five-year period, or such other period as may have been negotiated, shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the items, components, or processes or creation of the data described in paragraph (b)(2)(i)(B) of this clause.  Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the technical data.

(iii)
The Government shall not release or disclose technical data in which it has government purpose rights unless --

(A)
Prior to release or disclosure, the intended recipient is subject to the non-disclosure agreement at 227.7103-7 of the (DFARS); or

(B)
The recipient is a Government contractor receiving access to the data for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.

(iv)
The Contractor has the exclusive right, including the right to license others, to use technical data in which the Government has obtained government purpose rights under this contract for any commercial purpose during the time period specified in the government purpose rights legend prescribed in paragraph (f)(2) of this clause.

(3)
Limited rights.

(i)
Except as provided in paragraphs (b)(1)(ii) and (b)(1)(iv) through (b)(1)(ix) of this clause, the Government shall have limited rights in technical data --

(A)
Pertaining to items, components, or processes developed exclusively at private expense and marked with the limited rights legend prescribed in paragraph (f) of this clause; or

(B)
Created exclusively at private expense in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.

(ii)
The Government shall require a recipient of limited rights data for emergency repair or overhaul to destroy the data and all copies in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the data have been destroyed.

(iii)
The Contractor, its subcontractors, and suppliers are not required to provide the Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data furnished to the Government with limited rights.  However, if the Government desires to obtain additional rights in technical data in which it has limited rights, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All technical data in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract.  The license shall enumerate the additional rights granted the Government in such data.

(4)
Specifically negotiated license rights.  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a)(13) of this clause.  Any rights so negotiated shall be identified in a license agreement made part of this contract.

(5)
Prior government rights.  Technical data that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless --

(i)
The parties have agreed otherwise; or

(ii)
Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.

(6)
Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of technical data made in accordance with paragraph (a)(13) or (b)(2)(iii) of this clause, in accordance with the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has released or disclosed the data and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor data marked with restrictive legends.

(c)
Contractor rights in technical data.  All rights not granted to the Government are retained by the Contractor.

(d)
Third party copyrighted data.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted data in the technical data to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable data of the appropriate scope set forth in paragraph (b) of this clause, and has affixed a statement of the license or licenses obtained on behalf of the Government and other persons to the data transmittal document.

(e)
Identification and delivery of data to be furnished with restrictions on use, release, or disclosure.

(1)
This paragraph does not apply to restrictions based solely on copyright.

(2)
Except as provided in paragraph (e)(3) of this clause, technical data that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure are identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any data with restrictive markings unless the data are listed on the Attachment.

(3)
In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the data, in the following format, and signed by an official authorized to contractually obligate the Contractor:

Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data.  The Contractor asserts for itself, or the persons identified below, that the Government's rights to use, release, or disclose the following technical data should be restricted --


Technical Data Asserted


Name of Person to be Furnished Basis for Rights Asserting



With Restrictions*
Assertion**
Category***
Restrictions****


(List)
(List)
(List)
(List)

*
If the assertion is applicable to items, components or processes developed at private expense, identify both the data and each such item, component, or process.

**
Generally, the development of an item, component, or process at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government's rights to use, release, or disclose technical data pertaining to such items, components, or processes.  Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government's rights should be restricted.

***
Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated under another contract, limited or government purpose rights under this or a prior contract, or specifically negotiated licenses).

****
Corporation, individual, or other person, as appropriate.


Date ______________________________


Printed Name and Title ______________________________



______________________________


Signature ______________________________


(End of identification and assertion)

(4)
When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor's assertions.  The Contracting Officer reserves the right to add the Contractor's assertions to the Attachment and validate any listed assertion, at a later date, in accordance with the procedures of the Validation of Restrictive Markings on Technical Data clause of this contract.

(f)
Marking requirements.  The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data to be delivered under this contract by marking the deliverable data subject to restriction.  Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract:  the government purpose rights legend at paragraph (f)(2) of this clause; the limited rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C.401 or 402.

(1)
General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all technical data that qualify for such markings.  The authorized legends shall be placed on the transmittal document or storage container and, for printed material, each page of the printed material containing technical data for which restrictions are asserted.  When only portions of a page of printed material are subject to the asserted restrictions, such portions shall be identified by circling, underscoring, with a note, or other appropriate identifier.  Technical data transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  Reproductions of technical data or any portions thereof subject to asserted restrictions shall also reproduce the asserted restrictions.

(2)
Government purpose rights markings.  Data delivered or otherwise furnished to the Government purpose rights shall be marked as follows:


Government Proposed Rights


Contract No._____________________________


Contractor Name__________________________


Contractor Address________________________


Expiration Date___________________________

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(2) of the Rights in Technical Data -- Noncommercial Items clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.

(End of legend)

(3)
Limited rights markings.  Data delivered or otherwise furnished to the Government with limited rights shall be marked with the following legend:


Limited Rights


Contract No. _______________________________


ContractorName ____________________________


Contractor Address __________________________



_________________________

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(3) of the Rights in Technical Data -- Noncommercial Items clause contained in the above identified contract.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such data must promptly notify the above named Contractor.

(End of legend)

(4)
Special license rights markings.

(i)
Data in which the Government's rights stem from a specifically negotiated license shall be marked with the following legend:

Special License Rights

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these data are restricted by Contract No.  ________________ (Insert contract number) ________________, License No.  ________________ (Insert license identifier) _______________.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.

(End of legend)

(ii)
For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(5) of this clause).

(5)
Pre-existing data markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data deliverable under this contract, and those restrictions are still applicable, the Contractor may mark such data with the appropriate restrictive legend for which the data qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.

(g)
Contractor procedures and records.  Throughout performance of this contract, the Contractor and its subcontractors or suppliers that will deliver technical data with other than unlimited rights, shall --

(1)
Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when authorized by the terms of this clause; and

(2)
Maintain records sufficient to justify the validity of any restrictive markings on technical data delivered under this contract.

(h)
Removal of unjustified and nonconforming markings.

(1)
Unjustified technical data markings.  The rights and obligations of the parties regarding the validation of restrictive markings on technical data furnished or to be furnished under this contract are contained in the Validation of Restrictive Markings on Technical Data clause of this contract.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike a marking if, in accordance with the procedures in the Validation of Restrictive Markings on Technical Data clause of this contract, a restrictive marking is determined to be unjustified.

(2)
Nonconforming technical data markings.  A nonconforming marking is a marking placed on technical data delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the Validation of Restrictive Markings on Technical Data clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking and the Contractor fails to remove or correct such marking within sixty (60) days, the Government may ignore or, at the Contractor's expense, remove or correct any nonconforming marking.

(i)
Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.

(j)
Limitation on charges for rights in technical data.

(1)
The Contractor shall not charge to this contract any cost, including, but not limited to, license fees, royalties, or similar charges, for rights in technical data to be delivered under this contract when --

(i)
The Government has acquired, by any means, the same or greater rights in the data; or

(ii)
The data are available to the public without restrictions.

(2)
The limitation in paragraph (j)(1) of this clause --

(i)
Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier technical data, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and

(ii)
Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the technical data will be delivered.

(k)
Applicability to subcontractors or suppliers.

(1)
The Contractor shall ensure that the rights afforded its subcontractors and suppliers under 10 U.S.C.2320, 10 U.S.C.2321, and the identification, assertion, and delivery processes of paragraph (e) of this clause are recognized and protected.

(2)
Whenever any technical data for noncommercial items is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in a subcontractor's or supplier's technical data.

(3)
Technical data required to be delivered by a subcontractor or supplier shall normally be delivered to the next higher-tier contractor, subcontractor, or supplier.  However, when there is a requirement in the prime contract for data which may be submitted with other than unlimited rights by a subcontractor or supplier, then said subcontractor or supplier may fulfill its requirement by submitting such data directly to the Government, rather than through a higher-tier contractor, subcontractor, or supplier.

(4)
The Contractor and higher-tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in technical data from their subcontractors or suppliers.

(5)
In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in technical data as an excuse for failing to satisfy its contractual obligations to the Government.






(End of Clause)

252.227-7037

VALIDATION OF RESTRICTIVE MARKINGS
227.7103-





ON TECHNICAL DATA (NOV 1995)



6(e)(4)

(a)
Definitions.  The terms used in this clause are defined in the Rights in Technical Data -- Noncommercial Items clause of this contract.

(b)
Contracts for commercial items -- presumption of development at private expense.  Under a contract for a commercial item, component, or process, the Department of Defense shall presume that a Contractor's asserted use or release restrictions are justified on the basis that the item, component, or process was developed exclusively at private expense.  The Department shall not challenge such assertions unless information the Department demonstrates that the item, component, or process was not developed exclusively at private expense.

(c)
Justification.  The Contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the validity of its markings that impose restrictions on the Government and others to use, duplicate, or disclose technical data delivered or required to be delivered under the contract or subcontract.  Except under contracts for commercial items, the Contractor or subcontractor shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a challenge under paragraph (e) of this clause.

(d)
Prechallenge request for information.

(1)
The Contracting Officer may request the Contractor or subcontractor to furnish a written explanation for any restriction asserted by the Contractor or subcontractor on the right of the United States or others to use technical data.  If, upon review of the explanation submitted, the Contracting Officer remains unable to ascertain the basis of the restrictive marking, the Contracting Officer may further request the Contractor or subcontractor to furnish additional information in the records of, or otherwise in the possession of or reasonably available to, the Contractor or subcontractor to justify the validity of any restrictive marking on technical data delivered or to be delivered under the contract or subcontract (e.g., a statement of facts accompanied with supporting documentation).  The Contractor or subcontractor shall submit such written data as requested by the Contracting Officer within the time required or such longer period as may be mutually agreed.

(2)
If the Contracting Officer, after reviewing the written data furnished pursuant to paragraph (d)(1) of this clause, or any other available information pertaining to the validity of a restrictive marking, determines that reasonable grounds exist to question the current validity of the marking and that continued adherence to the marking would make impracticable the subsequent competitive acquisition of the item, component, or process to which the technical data relates, the Contracting Officer shall follow the procedures in paragraph (e) of this clause.

(3)
If the Contractor or subcontractor fails to respond to the Contracting Officer's request for information under paragraph (d)(1) of this clause, and the Contracting Officer determines that continued adherence to the marking would make impracticable the subsequent competitive acquisition of the item, component, or process to which the technical data relates, the Contracting Officer may challenge the validity of the marking as described in paragraph (e) of this clause.

(e)
Challenge.

(1)
Notwithstanding any provision of this contract concerning inspection and acceptance, if the Contracting Officer determines that a challenge to the restrictive marking is warranted, the Contracting Officer shall send a written challenge notice to the Contractor or subcontractor asserting the restrictive markings.  Such challenge shall --

(i)
State the specific grounds for challenging the asserted restriction;

(ii)
Require a response within sixty (60) days justifying and providing sufficient evidence as to the current validity of the asserted restriction;

(iii)
State that a DoD Contracting Officer's final decision, issued pursuant to paragraph (g) of this clause, sustaining the validity of a restrictive marking identical to the asserted restriction, within the three-year period preceding the challenge, shall serve as justification for the asserted restriction if the validated restriction was asserted by the same Contractor or subcontractor (or any licensee of such Contractor or subcontractor) to which such notice is being provided; and

(iv)
State that failure to respond to the challenge notice may result in issuance of a final decision pursuant to paragraph (f) of this clause.

(2)
The Contracting Officer shall extend the time for response as appropriate if the Contractor or subcontractor submits a written request showing the need for additional time to prepare a response.

(3)
The Contractor's or subcontractor's written response shall be considered a claim within the meaning of the Contract Disputes Act of 1978 (41 U.S.C.601, et seq.), and shall be certified in the form prescribed at 33.207 of the Federal Acquisition Regulation, regardless of dollar amount.

(4)
A Contractor or subcontractor receiving challenges to the same restrictive markings from more than one Contracting Officer shall notify each Contracting Officer of the existence of more than one challenge.  The notice shall also state which Contracting Officer initiated the first in time unanswered challenge.  The Contracting Officer initiating the first in time unanswered challenge after consultation with the Contractor or subcontractor and the other Contracting Officers, shall formulate and distribute a schedule for responding to each of the challenge notices to all interested parties.  The schedule shall afford the Contractor or subcontractor an opportunity to respond to each challenge notice.  All parties will be bound by this schedule.

(f)
Final decision when Contractor or subcontractor fails to respond.  Upon a failure of a Contractor or subcontractor to submit any response to the challenge notice, other than a failure to respond under a contract for commercial items, the Contracting Officer will issue a final decision to the Contractor or subcontractor in accordance with the Disputes clause of this contract pertaining to the validity of the asserted restriction.  This final decision shall be issued as soon as possible after the expiration of the time period of paragraph (e)(1)(ii) or (e)(2) of this clause.  Following issuance of the final decision, the Contracting Officer will comply with the procedures in paragraphs (g)(2) (ii) through (iv) of this clause.

(g)
Final decision when Contractor or subcontractor responds.

(1)
If the Contracting Officer determines that the Contractor or subcontractor has justified the validity of the restrictive marking, the Contracting Officer shall issue a final decision to the Contractor or subcontractor sustaining the validity of the restrictive marking, and stating that the Government will continue to be bound by the restrictive marking.  This final decision shall be issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or subcontractor that the Government will require.  The notification of a longer period for issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.

(2)

(i)
If the Contracting Officer determines that the validity of the restrictive marking is not justified, the Contracting Officer shall issue a final decision to the Contractor or subcontractor in accordance with the Disputes clause of this contract.  Notwithstanding paragraph (e) of the Disputes clause, the final decision shall be issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or subcontractor of the longer period that the Government will require.  The notification of a longer period for issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.

(ii)
The Government agrees that it will continue to be bound by the restrictive marking of a period of ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  The Contractor or subcontractor agrees that, if it intends to file suit in the United States Claims Court it will provide a notice of intent to file suit to the Contracting Officer within ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  If the Contractor or subcontractor fails to appeal, file suit, or provide a notice of intent to file suit to the Contracting Officer within the ninety (90)-day period, the Government may cancel or ignore the restrictive markings, and the failure of the Contractor or subcontractor to take the required action constitutes agreement with such Government action.

(iii)
The Government agrees that it will continue to be bound by the restrictive marking where a notice of intent to file suit in the United States Claims Court is provided to the Contracting Officer within ninety (90) days from the issuance of the final decision under paragraph (g)(2)(i) of this clause.  The Government will no longer be bound, and the Contractor or subcontractor agrees that the Government may strike or ignore the restrictive markings, if the Contractor or subcontractor fails to file its suit within one (1) year after issuance of the final decision.  Notwithstanding the foregoing, where the head of an agency determines, on a nondelegable basis, that urgent or compelling circumstances will not permit waiting for the filing of a suit in the United States Claims Court, the Contractor or subcontractor agrees that the agency may, following notice to the Contractor or subcontractor, authorize release or disclosure of the technical data.  Such agency determination may be made at any time after issuance of the final decision and will not affect the Contractor's or subcontractor's right to damages against the United States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.

(iv)
The Government agrees that it will be bound by the restrictive marking where an appeal or suit is filed pursuant to the Contract Disputes Act until final disposition by an agency Board of Contract Appeals or the United States Claims Court.  Notwithstanding the foregoing, where the head of an agency determines, on a nondelegable basis, following notice to the Contractor that urgent or compelling circumstances will not permit awaiting the decision by such Board of Contract Appeals or the United States Claims Court, the Contractor or subcontractor agrees that the agency may authorize release or disclosure of the technical data.  Such agency determination may be made at any time after issuance of the final decision and will not affect the Contractor's or subcontractor's right to damages against the United States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.

(h)
Final disposition of appeal or suit.

(1)
If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is sustained --

(i)
The restrictive marking on the technical data shall be cancelled, corrected or ignored; and

(ii)
If the restrictive marking is found not to be substantially justified, the Contractor or subcontractor, as appropriate, shall be liable to the Government for payment of the cost to the Government of reviewing the restrictive marking and the fees and other expenses (as defined in 28 U.S.C.2412(d)(2)(A)) incurred by the Government in challenging the marking, unless special circumstances would make such payment unjust.

(2)
If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is not sustained --

(i)
The Government shall continue to be bound by the restrictive marking; and

(ii)
The Government shall be liable to the Contractor or subcontractor for payment of fees and other expenses (as defined in 28 U.S.C.2412(d)(2)(A)) incurred by the Contractor or subcontractor in defending the marking, if the challenge by the Government is found not to have been made in good faith.

(i)
Duration of right to challenge.  The Government may review the validity of any restriction on technical data, delivered or to be delivered under a contract, asserted by the Contractor or subcontractor.  During the period within three (3) years of final payment on a contract or within three (3) years of delivery of the technical data to the Government, whichever is later, the Contracting Officer may review and make a written determination to challenge the restriction.  The Government may, however, challenge a restriction on the release, disclosure or use of technical data at any time if such technical data --

(1)
Is publicly available;

(2)
Has been furnished to the United States without restriction; or

(3)
Has been otherwise made available without restriction.  Only the Contracting Officer's final decision resolving a formal challenge by sustaining the validity of a restrictive marking constitutes "validation" as addressed in 10 U.S.C.2321.

(j)
Decision not to challenge.  A decision by the Government, or a determination by the Contracting Officer, to not challenge the restrictive marking or asserted restriction shall not constitute "validation."

(k)
Privity of contract.  The Contractor or subcontractor agrees that the Contracting Officer may transact matters under this clause directly with subcontractors at any tier that assert restrictive markings.  However, this clause neither creates nor implies privity of contract between the Government and subcontractors.

(l)
Flowdown.  The Contractor or subcontractor agrees to insert this clause in contractual instruments with its subcontractors or suppliers at any tier requiring the delivery of technical data except contractual instruments for commercial items or commercial components.

(End of Clause)

C.14  The DFARS clauses incorporated under 252.212-7001 also apply to the non-commercial items under this contract with the exception of 252.225-7001, 252.225-7014, 252.225-7021, 252.227-7015, and 252.227-7023..

C.15  Notwithstanding FAR 52.201-1, commercial items under this contract are defined as all equipment and leasing of equipment requirements inclusive of commercial items charged as ODC’s.  Non-Commercial items are defined as all engineering and support services requirements and ODC’s (excluding commercial items) associated therewith.  References to “all portions of the contract” apply to both commercial and non-commercial items.
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